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THE COMPTROLLER GENERAL

DECISIQON Ly OF THE UNITED STATES
é;g;?- WABHINGTON, D.C., 20548
FILE: B-190118,1 DATE: Janvary 24, 1978

MATTER QF: Mary A, Olson - Purchase Ovder for Labovatory
Medical Sevvices

DIGEST: Purchase order issued for medical laboratory
services by the Service Uait Director, Public
Health Service Indian Hospital, Cass Lake,
Minnesota, to previde continued laboratory
coverage creatad a relationship that was
tantamount to that of employze-employer,
Agencies should take appropriate steps to
prevent this situatiorn from occurring. . How-
ever, payment for services received under the
ertenuating circumstances present wmay ba made
since extenslve attempts to secure services
through usual channels had been unsuccessful,

This decision is in response to a request of Sepiember 9,
1977, by Ms, Flenor E. Clements, Authorized Certifying Offirsr,
Indian Health Service, Public Health Service, Aberdeen, South
Dakota, for an advance decision as to the allowability of a pav-
ment to Ms. Mary A, COlson, pursaant to pnrchase order SF-550997,
dated July 22, 1977, for medical laboratorv services during the
perioé July 18 - July 22, 1977,

It i{s reported by the Service Unit Director, P.H.S, Indian
Hospital, that he became aware of the need to provide substitute
medical laboratory services less than 6 weeks prior to the needed
period, Because his experience indicated that he uswvally required
a 6 week time frame to accomplish the processing of the normal
appointment documents, the Director pursued alternate sources for
the needed services, which Included contacting another hospital
without success, During the week of July 11, 1977, the Director
found out that Mary Olson, wife of one af the hospital's staff
physiclans, was a medical technologist, and, upon request, she
agreed to be a substitute technologist furing the week In question.
The Director further states that Mary (/.son 'was our sole source
available to provide us with this service,'" and "sufficient time
to process the necessary Civil Servize appointment form plus payroll
arrangements with Central Payroll for salary would have been very
cumbersome to accomplish."
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The general rule established by decisicns of this Oftice and
the Civil Service Commission is that personal services normally may
not be obtaited on a contractual tasis and must be performed by
persaanel employed in accordance with the civil service and clas-
sification laws., However, in prior cases where it was administra-
tively determined by the Government agency involved that it would
be substantially more economical, feasible, or necessary by reason
of urusual circumstances to have the work performed by non-Government
parties, and that was clearly demonstrable, we have not objected to
the procurement of such work through proper contrazt arrargement.
See 31 Comp. Gen. 372 (1952); 43 id. 390 (1963); 51 id. 561 (1972),
A "proper co:tract" for services under such lenguage has been
recognized to be one in which the relationship established between
the Government and the contract personnel is not that of employer
and employee. See 51 Conmp. Gen, 551 (1972),

The basic lssue is whether a contract creates what is tanta-
mount to an enplcyer-employee relationship between the Government
and the employee of ti.e contractor., The criteria by which this
relatjonship is judged are those set forth in 5 U,5.C. § 2105(a)
(1970), namely, as to whether an individual is:

l. appointed in the civil service by
a Federal officer or employee;

2. engrged in the performance of a
Federal function under nuthority of law or
an Executive act; am}

3. subject to the supervisicn of a
Federal officer or employee while engaged
in the performance of the duties of his
position,"

In o-der to assist agencizs to determine whether a contract es-
tablishes an employer-employee relationship, the Civil Service Com-
mission has listed six elements. Those elements, which are set
forth in FPM letters 300-8, dated December 12, 1967, and 300-12,
dated August 20, 1968, are:

1, Performance on site,

2, Principal tools and equipment
furnished by the Government.
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3, Services are apglied directly
to integral efforts of agencies or an
organizational subpart in furtherance of
assigned runction or mission,

4, Comparahle services, meeting
comparable needs, are performed in the
same or similar agencies using civil
service perscnnel.

3. The need for the type of service
provided can reasonably be expected to last
beyond one year.

6. The inherent nature ¢ f the service,
or the manner in which it is prcvided, requires
directly or indirectly Government direction or
supervision of contractor employees In ordert

a, To adejquately protect the
Covernment’s interest, or

b. To retain control of the
func¢tion invalved, or

¢, To retain full personal
responsibility for the func-
tion supported in a duly
authorized Federal official
or employee,

The 3ix elements relate principally tu the thi~d statutory
criterion concerning supervision of the contractor's employee by
a Federal officer or employee, That is, the proscribed super-
vision is frequently evidenced by these nlements, The absence of
any one or a number of them, however, would not mean that supervision
i1s not permitted by the contract, or present in the actual work
performance, but only that there is less likelihood of its existence,

In applying these criteria to this case, there can be no
question that the niedical techmnologlst was er ~aged in a Federal
func:ion. While there was no direct appointment by a Fedcral
officer which formally established an employer-employece velationship,
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the recnrd indicates that the work in question ordinarily is performed
in the laboratory by qualified Government p-rsonnel, Presumably

the supervision present in Ms, Olson's case '# the same as that
oxercised over Government personnel performi.g such work and

although it is reported that supervision was minimal, it is clear

that the employee was subject to supervision at any time, Further,
Ms. Olson could have been dismissed if her services proved to be
unsatisfactory, Accordingly, our view is chat the relationship
created here was tantamount to that of employer-employee.

The specific purchase order may be certified for payment how-
ever, in view of the extennating circumstances and clie indirated
satisfactory performence of the services for a compensation rate
that is considered to be reasonsble for the type of work performed,

When faced with a potential situation such as described by
the agency, appropriate and timely administrative steps should be
undertaken to obtain setvices through the personne. system, Leave
and travel assignments of employ=es should be scheduled in a manner
to prevent a total absence of necessary Federal personnel from the

laboratory,
m.k-i{,’e.\,

Zeputy Comptroller General
of the United States





